
For App,ell.a.nts  : A. S ,  James,
&rt;j.fied Public Accountant
Zarl D. Brodie, in pro. per.

For Respondent: Tor;i Euraki,
Associate Tax Counsel

O P I N I O N_____-.--.-

5'ili.s anpeal Is made 'p:~suant to sectfon 25667
of the Kever;ue and Taxation Code from the action of the
~ranchisc: Tax ?:oard on the protest of the R.N.B. Co. and
Er;rl D, Brodie, as assmeY and..'i;ransferee, against proposed
zsssssim~ts oL' addi.ti0;r;a.i franchise tax in the mounts of
$l_, \$?j *l&, $/.J., 185 && ;b;1,976.53 and $2,R08.'[2 for the
mcom years ended Jlme 30, i$O, Gme 30, 1961, June 30,
1962, and June 30, 1963, respect:Lvely.

The j_ssu:Z! raised by t'nis appeal is w:het'her respond-
eni;, i.n appl.y:'L.ng an inconie allocation fommla to a unitar+y
bus iZl.5 f L'I '$> pr0pe:~Z.y regarded 25 percent of the sales credited
by appel.la;lt to its ouk of state district offices as
Ca1ii"orriJ.a sales e.
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Sales operations were divided into seven geographical
districts and district headquarters as follows: Northern
California, with headquarters at San Leandro, 'California;
Southern California, with headquarters at Los Angeles;
Northwest, p:i_th headquarters at Seattle, Xashington;
Southwest, with headquarters at Dallas, Texas; Midwest,
with headquarters at Forest Park, Illinois; Eastern, with
headquarters at New York City; and Southeast, with head-
quarters at Atlanta, Georgia. A small assembly plant was.
located in Albany, New York. An inventory of goods was
maintained in warehouses in the above cities.

The number of employees headquartered in each.
district office varied from one to ten. One employee at
each district office was the district manager who sold
appellant's products and, to the extent that such personnel
were headquartered in his division, supervised sales service-
men, field engineers, office personnel, and salesmen. Each
manager also contracted for the services of independent sales
brokers who solicited saies, received orders from customers,
and reported to the district manager. Approximately 100
brokers were connected with out of state districts. The
managers were given'considerable autonomy and consequently
the contracts with the brokers varied.

Under many contracts, before t’ne broker w a s
entitled to an entire sales commission, three conditions
had to be satisfied: .(l) the condition that he had been

0' the customer specify appellant's;LV~XJKJ;~~~~)~O;  havin,
2 t e condition that he had received the order,

and (3)'the condition that the product had been shipped into
his territory. If only two of the foregoing conditions
occurred the broker received a' portion of the commission,

and if only one occurred, a still-lesser portion. Under
the typical contract with appellant the brokers could, and

d i d ,  e n g a g e in the brokerage business for others but the
contract prohibited them from selling competitors' products.

Some sales resulted from direct solicitation by
brokers, others from.s.olicitation  by appellant's employees'
and still others from indirect sales efforts, such as
recommendations to c~~stcxi;ers  by servicemen and field
engineers, "foilow-u.ps " by district iXXl~g2PS  or their
assistants, and other "missionary pork. A majority of the
orders were placed with tiie brokers, including a substantial
number res.&ting from sales efforts by appellantls employees.
Orders obtained by a 'orctker 01' ;Lli es:ployee v!2Sre sent to t'ne
di,si;rict ofcice rf_it;2  ?jhich  i;i;e esyoicc  17 0” e~q~oyee  v:as

assoc i a t ed . Under _ La-os,5ilapbi;  l s p,zcoyd_i:lg  STJst~i~~,. the sale
was credited to ti13.t office.

.
.
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App22tl or R.X.B. co., Taxpayer and Xarl D. Brodie,
!';?,ssc:~~r and ,/orI Transferee

The out of state district managers approved credit
on small orders but final credit approval on larse orders
was tile responsibility of tile San Leandro office, l;l'he re
possible, orckrs were r"illec.3 from the inventories maintained
in the territory where the orders were received but the major
portion of the orders were filled'by delivery from California

stock. Over 80 percent of appellant's inventory was main-
tained in California. Billings for all sales were made from
the San Leandro office.. Accounting records relating to~sales
were maintained t'here. Much advertising literature was pre-
pared and sent to the.brokers il"rom that office.

Under appellant's recording system, whether,or
not the order was solicited in California, sales for export
were credited to California. Orders. received. in a.few
states that for one reason or another did not conveniently
fit into any geogaphical district were reported to the home
office 2nd were regarded as California sales.

l . Appellant allocated all sales credited on its
records to out of state district ofl"ices as non-California
sales for purposes of the sales factor of the allocation
formula . Respondent determined that 25 percent of such

0
sales should be attributed to California for purposes of
the sales factor.'

It is provided in respondent's regulations that
"The sales or gross receipts factor generally shall be
apportioned in accordance with employee sales activity of
the taxpayer within and without the State,... Promotional
activities of an employee arc @iven some weight in the
:;aI.c:; r’nc LOP. ”
:;i1lict. (Cl) . )

(Cal. Aclmin.,Code, tit. 18, reg. 25101,

While many sales arising from orders placed with
out of state 'ol?o!cers wre so1.i.cite~  by appellant's out Of_
state employees or resulted in part or entirely from
"missionary cork" of employees, a substantial number of

such sales 'were directly solicited by the brokers. In
Irvine Co, v. McCok2.n----l-l-__-’ 26 cd. 2d 160 [157 P.2d 8471,
ZjXXiTlZacio oil COPES  V. NcColyqa.n, 34 Cal e 2d 731 [ 215
pe2&Y$-r appez~~s~~-L&& y-m-$-, 801 [yj L_ Ed, 5891,’

it was held that sales outside California through independent
brokers ',:'cre not ou'i oi‘ stx.tlz activities of the California
taxpayer and did not constitute business by the taxpayer
outside this state 9 5Vo:-n the standpoint of the source of
.xnccxx, as vie].1 a.s thst 0;' cioing busin:ess,  the activity of
appellant outside California is to b,;? distinguis'hed from

f
*
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appeal  of R.K.E. CO., Taxpayer and Earl D. Brodie,
Assumer andlor Transferee---1_

i3d. or Eqml., jipril 22, lg48; Appeal of Farmers Undervd.~ers
Ass'n, Cal. I'ji;, tid. of Equal., seti. 18, 1953;49ed of
the Times-Mj.rror Co. ,  Cal ,  St e 3d. of Equal.,  OCt e 27?1%3;
7ii+YZioi’Calte;; Sportsmen Co, of Calif., Inc,, Cal. St. Bd.
of Equal., J?Gi7!30, 1954.)

With respect to those sales where the out of state .
solicitation was performed by, and the order placed with,
a broker, any activities conducted by appellant which could
be regarded as sales-activities were usually conducted in
California. To illustrate, the major portion of orders were
filled from-California inventcry. Final credit approval on
.large orders was made .at the San Leandro, California, office.
Billings were made from that office. Accordingly, the facts
are unlike the situation in Appeal of The Streets Company of
AmsJca,I n c . , Cal, St. Bd. of Equal.,_June  23, 1964, which .
is cl.ted by appellant. In that case all, or substantially
all; of the activity by the taxpayer in connection with the
orders from brokers was performed at the district office
and substantially all of the orders were filled rrom goods
manufactured or stored in the area where the district office
was located.

The evidence is insufficient to establish the exact,
or even approximate, percentage of sales attributable to the
activities of appellant's employees outside or" California.
However, in comparison with the nuAmber of brokers, appellant
had relatively few out of state employees engaged in selling,
even when the number engaged in "missionary work" is considered.
It is entirely possible that the activities o,f employees outside
the state accounted for not more than 75 percent of the out of
state sales.

Respondent has discretion within reasonable limits.
to- determine a proper apportiovnment  of income within and
without the state.
34 Cal,

(El Dorado Oil Yorks v. McCol@n, supra,
2d 731 [215 ?.2d bm$aidis?&,ssed,6U.S. 80-1

[95 I,, Ed, 5891,) Upon the record before us., we cannot say
that respondent has abused its discretion,

-Responden.t has conceded that certain income from
the rental. 0;’ properties loca.‘i;ect oui;sifie California and
gain from the sale of land located outside California were
not properly includible  in. income subject to allocation by
formula.
resoondent

3ith these concessLons, assessments proposed by
for the inco'ne years ended June 30, lgo03 June. 30,

)_$i_; and June 30, j_$%, are reduccti to <;1,358.1:1+, $2,388.97,
anti $2,947 *67> r2spectivzlg  o

.
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O R D E R-_---

IT IS I .rii@‘vxEyl @RDERZil,  ADJtJDGED  AMI DXCRGZD,
pursuant to section 25667 of t;i?c? Kevenue and Taxation Code
that the action Of the $‘jyal:chise  -‘i’s,;< Bo~.rci  o n  ‘i;i?~ protest

of R.Y.ij, Co, and 3larl. D. Srodiej as assumer and transferee,
against proposed assessments of additional franchise tax ln
&' 5\bne arnount;s. 0~ $I_, 39~.4.4, ($1,185 .Gl, $2, $976 .53, and
$2,808 .'72 for the income years ended June 30, 1960, June 30,
.?;.$I_, June 30, 1962, and June 30, 2.563, respectively, be

. _, - .! -‘ied to the extent of the concessions rriade by the,a. *._. .i_ : ,
~'~~~cilisn Tax Board as indicated in the opinion of the
board. In all other respects the action of t'he Franchise
Tax 3oarci is sustained.

.
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